- Bi
an adversarial hearing be held prior to compelling a suspect to
submit to an invasive medical procedure.

Second, the defendant has not beén arrested or indicted for
the murder nor has the Commonwealth bresehted this Court or a
grand jury with sufficient evidence to support a finding of
probable cause to arrest. Third, the Commonwealth has failed tq
estabiish probable cause to believe that the procedure will yield
evidence that the defendant committed the murder; They have‘not
established that DNA testing can be reliably performed on a dried
sample that is over twenty years old, or that such a sample can
be reliably compared ta a fresh blodd sample from a suspect. See
Commonwealth v. Lanigan, 413 Mass. 154, 163 (1992) (DNA matches
inadmissible in evidence due to unreliability). Nor have they
presented any evidence concerning chain of custody that would -
establish where the sample has been stored and how it has been
preserved for 511 these years.

Finally, it is unclear whether the court weighed the
intrusiveness of the testing on dignitary interests in personal
privacy and bodily intégrity against the state's need for the
evidence. While taking a blood sample from someone who has been
arrested and is at the hospital already may not be a great
intrusion, Schmerber, 384 U.S. at 771, the situation here ié
entirely different. Father Lavigne has not been arrested for the
- wurder and he was not at a hospital. He was at his home when
police officers arrived, forced him to go to a hospital against

his will, and then compelled him to provide a blood sample. Such
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a clear-cut violation of the right to be let alone should not be.
condoned.
_ Art. 14 of the Declaration of Rijhts brovides even greater
protection for individual rights than the Fourth Amendment.

Q_ngnwg_gJ_t;h_v__gmg__g 106 Mass. 592, 600 (1990) (defendant

charged with possessory crime has automatlc standing to challenge
search and seizure); Commonwealth v. Bishop, 402 Mass. 449, 151
(1988) (items seized durinq inventdry search that was not
conducted in accordance with written procedures must be
suppressed) ; Commonwealth v. Upton, 394 Mass. 363, 373 (1985)
(warrant affidavit based on anonymous tip must'establish
reliability and basis of knowledge of info;mant). Even if the
procedures empioyed in this case do not violate the Fourth
Amendment, they do violate art. 14. an individual has a 'strong
interest in not being compelled to submit to an unwanted mediéal
procedure. That ihte;est is particularly strong where the
individual has not even been charged with any wrongdoing. -An
adversarial hearing would minimize the risk of an unjust decision
by enabling the court to hear both sides on the issues of the
need, efficacy, and reliability of the proposed testing and the
scope of the intrusion into the suspect's dignitary interests.
Such a hearinq‘is especially appropriate in a case such as this
whére there is virtually no risk that loss of evidence may result

from giving notice to the suspect.,
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III.
THE COMMONWEALTH HAS FATLED T0 MEET ITS
BURDEN OF ESTABLISHING PROBABLE . CAUSE THAT
THE BLOOD TEST RESULTS WILL PRODUCE

ADMISSIBLE EVIDENCE RELEVANT TO THE QUESTION
OF GUILT. ' :

As noted earlier, in ggmggﬁggalsh“z;_zgiggngs, supra, the
Supreme Judicial Court placed the burden on the Commonwealth to
estabiish probable cause that a biood_test result will produce
qdnissible evidence of guilt. The Commonwealth has failed to
meet this burden.

First, the Commonwealth has failed‘té set forth any
}nformation concerning the chain of custody of this twenty-one
- Year old blood sample. |

Second, the Commonwealth has failed tq set forth any
information from which this Court could conclude that the DNA
blood test performed by the california laboratory will be any
more admissible than the blood test rejected as evidence by the
Supreme Judicial Court in Commonwealth v. Lanigan, §gg;§.

Third, the Commonwealth has failed to set forth any
information concerning whether or not there is sufficient
evidence remaining for petitioner to perform his own test.
Clearly, if there is not, the Commonwealth's evidence would be
inadmissiblg. Moreover, prior to the Lanigan decision,
Massachusetts Coﬁrts generally required that any DNA testing be
pérformed in the presence of a defense expert. The blood test

evidence in this case may well be inadmissible on this ground
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alone. See g;gé, Order of Judge Volterra in Commonwealth v.
He;be;;, attached hereto.
| Fourth, the Commonwealth's test fesuits are not even
probative of guilt. ‘The Commonwealth's evidence, at best, is
that 8% of the Caucasian population and 9% of the Black
population_have the kind of blood found on one spot on the straw.
{The iaboratory tested other areas of the straw and concluded
uthere was not enough blood for them to properly complete the
 te§ts. The laboratory also tested the blood on four spots an the
rope, but was unable to obtain reliable test results.) This kind
of evidence is not probative of guilt. It surely is not enough
evidence of quilt to justifty arreéting someone in his home,
forcing him to go to a hospital where blood in forcibly
extracted, and forcing him to endure the humiliation, anxiety,
and fright caused by such an experience.

Conclusion

For the foregoing reasons, petitioner's blood sample should
- be returned to him.

Respectfully submitted,

. /"_"r- <
[T er ﬁm
Max D. Stern
BBO# 479560
Patricia Garin
BBO# 544770
Dennis Shedd
BBO §#55547%
STERN, SHAPIRO, ROSENFELD
& WEISSBERG
80 Boylston Street
Suite 910
Boston, MA 02116
(617) 542-0663
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Yerifj catigg_

: Max D. Stern and Patricia Garin, -hereby verify and state
under the pains and penalties of perjury that the factual
allegations contained herein are true and are based on personal

knowledge unless otherwise noted. - _ :
N > Ao M-

Max D. Stern Patricia Garin

Dated: September 9, 1993

K \LAVEGHE\RETURN .MEM

29



Y

- 86

COMMONWEALTH OF MASSACHUSETTS

HAMPDEN, SS. : SUPERIOR COURT
: : DEPARTMENT OF THE
TRIAL COURT
“~ /

MPDEN COUNT
%‘i‘.wz&roa CouRT

FILED IN THE MATTER OF RICHARD R. LAVIGHE

3Ep 281993

42¢L¢%25%?¢£2%¢;

1 ERK/MAGISTRATE  COMMONWEALTH'S MOTION FOR IMPQUNDMENT

Now comes the Commonwealth in the above-captioned matter
and respectfully requests this Honorable Court to continue to
impound the application for search warrant by Massachusetts
State Police Trooper Thomas Daly in the above-captioned matter,
its attached affidavit and supporting documents, the search
warrant based upon these documents issued by this court, per
Moriarty, J., on September 2, 1993, and its return, the
memorandums of law filed in support and oppositions of the.
parties positions, and the issuing judge's order and rulings
filed in the above-captioned matter.

As grounds for its motion the Commonwealth states that the
above-named materials necessarily contain information gathered
in an on-going criminal investigation which should not be
disclosed to the public so as to maintain the integrity of this
investigation and not to interfere with the petitioner's rights
in any future prosecution, if any.

x Respectfully submitted,
B Wlawntntuclons,
Oela
THE COMMONWEALTH

BIBR LI SN

William M. Bennett
e#istrict Attorney

Ao WBZIETYY v
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COMMONWEALTH OF MASSACHUSETTS

HAMPDEN, ss: ' SUPERIOR COURT DEPARTMENT
OF THE TRIAL COURT

W 3o - ' IKPOUNDED #/

In re Richard Lavigne,
QE! Petitioner
oy A
PR NES N N SONTLIN

Petitioner hereby moves this Court to continue the stay of

its September 29, 1993 order directing the Baystate Medical
Center to deliver the sample of petitione:'s blood to the Hampden
District Attorney's Office to October 20, 1993.

In support of this motion, petiticner states:

1. There is noe urgency involved in this matter. The murder
in this case happened twenty-one years ago. The Commonwealth has
had the results of the blood tests performed on the known samples
of evidence since January 8, 1993. Although the hearing on the
instant motion occurred on September 9, 1993, the Commonwealth
did not file its memorandum of law until September 27, 1993.

And, most importantly, the petitioner's blood sample is being
safely and securely held by Baystate Medical Center. Finally,
District Attorney Bennett has been quoted in the newspapers as
saying that once he obtains the blood test results, he way wait a
year or more before proceeding with this case, to allow the law
with respect to the admissibility of DNA blood tests to change.

2. While there is no reason to rush this issue to judgment,

there are numerous reasons to allow the petitioner's motion to
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three days next week and also has a day long deposition involfinq

ten attorneys scheduled for October 8, 1993. Attorney Garin will

be in Buffalo, New York from the evening of October 8 to the

evening of October 14, 1993 as her mother is critically ill.

!ﬁcrotoro, petitioner requests that this Court continue the

stay of ite order releasing the blood sample until the case is

heard in the Supreme Judicial Court before Justice Lynch on

October 20, 1993,

Dated: September 30, 1993

Respectfully submitted,

Prlucin Moo

Max D. Stern

BBO# 479560

Patricia Garin

BBO§ 544770

STERN, SHAPIRO, ROSENFELD
& WEISSBERG

80 Boylston Street

Suite 9210

Boston, MA 02116

{617) 542-0663




